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H and Wboarded their private aircraft in July of
1993 but never arrived at their destination.
Subsequent|ly, probate orders were entered presum ng
identical April 1, 1994, dates of death and finding it
nore probable than not that the airplane crashed en
route. The will of each spouse presuned survival by
the other in circunstances where order of death was
unknown and transferred a life estate to such surviving
spouse. For estate tax purposes, the transferred life
estates were valued on the basis of actuarial tables,
and each estate took a credit for tax on prior
transfers pursuant to sec. 2013, I.R C. R disallowed
these credits on the grounds that, under recognized
val uation principles, the |life estates were not to be
valued by resort to actuarial tables but, rather, nust
be accorded no val ue.

Hel d: The reciprocal |ife estates at issue are not
appropriately valued utilizing actuarial tables, nust be
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deened w t hout value for estate tax purposes, and,

therefore, will not support allowance of credits for tax on
prior transfers under sec. 2013, |I.R C

M chael Antin, for petitioners.

Donna F. Herbert, for respondent.

OPI NI ON

NI MS, Judge: Respondent determ ned a deficiency in Federal
estate tax with respect to the Estate of Judith U Harrison, in
t he amount of $16,457, and a deficiency in Federal estate tax
with respect to the Estate of Kenneth R Harrison, in the anount
of $16,457. After concessions, the sole issue for decision is
whet her the estates of Judith U Harrison and Kenneth R Harrison
are entitled to credits for tax on prior transfers pursuant to
section 2013.

Unl ess otherwi se indicated, all section references are to
sections of the Internal Revenue Code, and all Rule references
are to the Tax Court Rules of Practice and Procedure.

This case was submtted fully stipulated under Rule 122.
The stipulations of the parties, with acconpanying exhibits, are
i ncorporated herein by this reference. Executor Richard J.
Tejeda resided in California at the tinme the petition in this

case was fil ed.
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Backgr ound

On or about July 25, 1993, Judith and Kenneth Harrison
boarded their private aircraft in Roosevelt, Uah. The aircraft
thereafter failed to arrive at its destination of Camarill o,
California, and the Harrisons were never again seen or heard
from

On April 1, 1994, Orders for Probate were issued by the
California Superior Court with respect to the estates of M. and
Ms. Harrison. An attachnment to each order recited the court’s
findings and concl uded as foll ows:

It unfortunately appearing that it is nore

probabl e than not that the aircraft crashed en route

and that JUDI TH UTZ HARRI SON [ or KENNETH REED HARRI SON|

died as a result thereof, the orders hereinafter set

forth should be nmade and entered.

| T 1S THEREFORE ORDERED t hat JUDI TH UTZ HARRI SON

[ or KENNETH REED HARRI SON] is a m ssing person who is

presunmed dead under P.C § 12401, that the date of

JUDI TH UTZ HARRI SON' S [ or KENNETH REED HARRI SON S§]

death is presuned to be the date hereof and that

RI CHARD J. TEJEDA is appointed to act as the Executor

of the WII of JUD TH UTZ HARRI SON [ or KENNETH REED

HARRI SON], as set forth herei nabove.

Subsequently, on May 27, 1994, the California Departnent of
Heal th Services entered a Court Order Del ayed Registration of
Death for each of the Harrisons. These docunents indicated that
the date of death was April 1, 1994, and the cause of death was
“Unknown. Believed to be trauma suffered in crash of snal

aircraft.”
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The wills admtted to probate pursuant to the April 1994
orders each created a trust in which the surviving spouse was
given a life estate. In addition, for purposes of effectuating
these trusts, the will of each decedent provided that if the
spouses di ed sinultaneously, or under circunstances rendering it
difficult or inpossible to determ ne order of death, the other
spouse woul d be conclusively presuned to have survived the
decedent. Based on the foregoing provisions, estate tax returns
were prepared which treated each spouse as having passed a life
interest to the other and which clainmed a section 2013 credit for
tax on prior transfers with respect to the reciprocal interest so
received. In calculating the anount of the credit, the life
interests were valued utilizing the actuarial fornulas and tables
set forth by the Internal Revenue Service in Notice 89-24, 1989-1
C.B. 660, and Notice 89-60, 1989-1 C.B. 700. Respondent’s
di sal | owance of these credits is the subject of the instant
controversy.

Di scussi on

Broadly stated, the principal issue in this case is whether
the estates are entitled to credits for tax on prior transfers
pursuant to section 2013. As nore narrowy franed by the
contentions of the parties and the facts before us, resolution of

this inquiry turns on whether the estates are entitled to val ue
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the reciprocal life estates for purposes of the section 2013
credit on the basis of actuarial tables promul gated under section
7520.

| . Contentions of the Parties

The estates contend that section 7520 makes use of actuari al
t abl es mandatory, subject only to narrow exceptions not
applicable here. Specifically, the estates maintain that
judicial decisions and revenue rulings sanctioning departure from
actuarial tables in cases of known sinmultaneous or clearly
i mm nent deaths are not controlling here because there exist no
facts to establish the circunstances surrounding the Harrisons’
dem se. The spouses were only presuned dead after an absence of
nore than 9 nonths. The estates therefore aver that the life
estates at issue were properly valued on the basis of
transitional rules set forth in section 20.7520-4(a), Estate Tax
Regs., which state that executors may rely on the formulas and
tables in Notice 89-24, 1989-1 C.B. 660, and Notice 89-60, 1989-1
C.B. 700, to value transferred interests if the valuation date is
after April 30, 1989, and before June 10, 1994.

Conversely, respondent asserts that the Harrisons’ life
estates may not be val ued through application of actuari al
formul as and tables. Rather, it is respondent’s position that
this case presents a sinultaneous death situation governed by

case | aw and revenue rulings declaring valueless interests
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transferred between victins of a common disaster or to an
i ndi vi dual whose death is clearly immnent. Hence, because the
anmount of the credit allowed under section 2013 is proportionate
to the value of the transferred interest, respondent avers that
the estates are entitled to no such credit.

On these facts, we conclude that the spouses’ reciprocal
life estates nmust be deenmed to have a val ue of zero and,
therefore, will not support allowance of a section 2013 credit.

1. Statutory and Requl atory Provisions

Section 2013 provides a credit against estate tax liability
where the decedent has received property in a transfer froma
person who dies within a prescribed period before or after the
decedent, which transfer is itself subject to estate tax in the
transferor’s estate. The credit is intended “to prevent the
di m nution of an estate by the inposition of successive taxes on
the sane property within a brief period”. S Rept. 1622, 83d
Cong., 2d Sess. at 122 (1954). As pertinent herein, the statute
r eads:

SEC. 2013. CREDI T FOR TAX ON PRI OR TRANSFERS.

(a) General Rule.--The tax inposed by section 2001
shall be credited with all or a part of the anount of

the Federal estate tax paid with respect to the

transfer of property * * * to the decedent by or froma

person (herein designated as a “transferor”) who died

Wi thin 10 years before, or within 2 years after, the

decedent’ s death. * * *

(b) Conmputation of Credit.-- * * * the credit
provided by this section shall be an anmount which bears
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the sane ratio to the estate tax paid * * * with

respect to the estate of the transferor as the val ue of

the property transferred bears to the taxable estate of

the transferor (determ ned for purposes of the estate
tax)***

Regul ati ons pronul gated under section 2013 specify that if
the interest received by the decedent takes the formof alife
estate, “the value of the interest is determned as of the date
of the transferor’s death on the basis of recognized val uation
principles (see 88 20.2031-7 (or, for certain prior periods, 8§
20.2031-7A) and 20. 7520-1 through 20.7520-4).” Sec. 20.2013-
4(a), Estate Tax Regs.

Section 7520, in turn, states in relevant part:

SEC. 7520. VALUATI ON TABLES.

(a) General Rule.--For purposes of this title, the
val ue of any annuity, any interest for life or a term

of years, or any remainder or reversionary interest

shall be determ ned- -

(1) under tables prescribed by the Secretary

* %

* * * * * * *

(b) Section Not to Apply for Certain Purposes.--

This section shall not apply for purposes of part | of

subchapter D of chapter 1 [relating to deferred

conpensation] or any other provision specified in

regul ati ons.

In accordance with the authority granted in section 7520(b)
above, the Conmm ssioner issued section 20.7520-3, Estate Tax
Regs. Paragraph (a) of the regul ation begins “Section 7520 of

the I nternal Revenue Code does not apply for purposes of” and
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then enunerates a series of limtations on the statute’'s
application. The list concludes with “Any other sections of the
I nternal Revenue Code to the extent provided by the Internal
Revenue Service in revenue rulings or revenue procedures.” Sec.
20.7520-3(a)(9), Estate Tax Regs. Paragraph (a) is effective as
of May 1, 1989. See sec. 20.7520-3(c), Estate Tax Regs.

At the tine paragraph (a) was issued, Rev. Rul. 80-80, 1980-
1 CB 194, set forth the standard applied by the Comm ssi oner
for determ ning whether departure fromactuarial tables was
warranted. The test therein provided:

In view of recent case law, the resulting

principle is as follows: the current actuarial tables

in the regulations shall be applied if valuation of an

individual’s life interest is required for purposes of

the federal estate or gift taxes unless the individual

is knowmn to have been afflicted, at the tinme of

transfer, with an incurable physical condition that is

in such an advanced stage that death is clearly

immnent. Death is not clearly inmnent if there is a

reasonabl e possibility of survival for nore than a very

brief period. * * * []d.]

Rev. Rul. 80-80, 1980-1 C B. 194, was subsequently obsol eted
by Rev. Rul. 96-3, 1996-1 C.B. 348, in conjunction with the
promul gati on of section 20.7520-3(b), Estate Tax Regs. This
paragraph (b) is effective with respect to estates of decedents
dyi ng after Decenber 13, 1995. See sec. 20.7520-3(c), Estate Tax
Regs. Anong ot her things, paragraph (b) explicitly precludes use

of actuarial tables prescribed under section 7520 in instances

of: (1) Termnal illness, where there is at |east a 50-percent
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probability that an individual with a known incurable illness
will die within 1 year, and (2) deaths resulting froma comon
accident. See sec. 20.7520-3(b)(3)(i), (iii), Estate Tax Regs.
Al though this regulatory text is not applicable here, the
preanble to T.D. 8630, 1996-1 C.B. 339, which adopted paragraph
(b) as an anendnent to the final regul ations under section 7520,
addressed the relationship of the new provisions to prior |aw as
fol | ows:

One comment at or suggested that the tables

prescribed by the regul ati ons nmust be used for val uing

all interests transferred between April 30, 1989 (the

ef fective date of section 7520) and Decenber 13, 1995

(the effective date of the regulations). However,

t hese regul ati ons generally adopt principles

established in case | aw and published I RS positions.

* * * There is no indication that Congress intended to

supersede this well-established case | aw and

adm nistrative ruling position when it enacted section

7520. Consequently, in the case of transfers prior to

the effective date of these regul ations, the question

of whether a particular interest nmust be val ued based

on the tables will be resolved based on applicabl e case

| aw and revenue rulings.

In addition, the regulations contain a transitional rule
which reads: “If the valuation date is after April 30, 1989, and
before June 10, 1994, an executor can rely on Notice 89-24, 1989-
1 C.B. 660, or Notice 89-60, 1989-1 C.B. 700 * * * in valuing
the transferred interest.” Sec. 20.7520-4(a), Estate Tax Regs.
The referenced Notices set forth formulas and tabl es of actuari al
factors intended “to provide guidance to taxpayers in determ ning

the present value of * * * an interest for life * * * under
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section 7520 of the Internal Revenue Code”, Notice 89-24, 1989-1
C.B. 660, during the period between the enactnent of section 7520
and the pronul gation of final regulations and tables.

1. Case Law

The existing case law as of April 1, 1994, although
i nvol ving valuation dates prior to section 7520’ s enact nent,
specifically dealt with the issue of valuing interests
transferred in sinultaneous death situations for purposes of the

section 2013 credit. See Estate of Carter v. United States, 921

F.2d 63 (5th Cr. 1991); Estate of Lion v. Conm ssioner, 438 F.2d

56 (4th Gr. 1971), affg. 52 T.C. 601 (1969); Estate of Marks v.

Comm ssioner, 94 T.C. 720 (1990); A d Kent Bank & Trust Co. V.

United States, 292 F. Supp. 48 (WD. Mch. 1968), revd. on other

grounds 430 F.2d 392 (6th G r. 1970).
As early as 1968, a U. S. District Court had ruled in AQd

Kent Bank & Trust Co. v. United States, supra at 53-55, that a

life estate had no value for tax credit purposes where, despite a
testamentary provision creating a presunption of survival, the
decedents had apparently died together in a plane crash. This

Court then reached the sanme conclusion in Estate of Lion v.

Comm ssioner, 52 T.C. at 606-607, and the Court of Appeals for

the Fourth Circuit affirned, Estate of Lion v. Conm ssioner, 438

F.2d at 61-62. Each of these decisions reiterated that val ue for

tax purposes is based upon the anount that a hypothetical wlling
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buyer wth know edge of all relevant facts would pay for the

subject interest. See Estate of Lion v. Conm ssioner, 438 F.2d

at 62; Estate of Lion v. Conm ssioner, 52 T.C. at 606; O d Kent

Bank & Trust Co. v. United States, supra at 54. Since such a

buyer woul d have been aware that the decedents were hurtling to
the ground in a plane crash and woul d have recogni zed the
probability of sinultaneous deaths, the buyer woul d have paid

nothing for the life estates at issue. See Estate of Lion v.

Conmi ssioner, 52 T.C. at 606; Ad Kent Bank & Trust Co. v. United

States, supra at 54. As stated by the Court of Appeals for the

Fourth Crcuit:

Where at the tine of the transferor’s death it was

unm st akabl e to one in possession of the facts that the
transferee’s life would be radically shorter than
predicted in the actuarial tables, the value of a
transferred life estate may be reduced accordingly for
pur poses of calculating the tax credit under 8§ 2013.
[Estate of Lion v. Conm ssioner, 438 F.2d at 62.]

Moreover, the Court of Appeals for the Fourth Grcuit also
noted that this result is consistent with the regul ations, which
explicitly sanction use of “‘recognized valuation principles’” in
t he section 2013 context. 1d. at 59-60, 62. The court concl uded
that use in section 20.2013-4, Estate Tax Regs., of the phrase
begi nning “see” to direct attention to actuarial tables, rather
than an inperative phrase, served to “leave roomfor departure

fromstrict application of the tables.” 1d. at 60.
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More recently, this Court considered the issue in Estate of

Marks v. Commi ssioner, supra at 727-729, and held, as before,

that “the deened surviving spouse is not entitled to the section
2013 credit in a sinmultaneous death situation.” W indicated
that the surviving spouse’s interest was “too epheneral to be
accorded value”. 1d. at 729. Likew se, the Court of Appeals for

the Fifth Crcuit ruled in Estate of Carter v. United States,

supra at 64, that an interest “passed between persons dying in a

common di saster has no value and thus that the taxpayer is

entitled to no credit.” The court once agai n enphasi zed t hat
“‘recogni zed valuation principles’” in section 20.2013-4(a),
Estate Tax Regs., “does not refer exclusively to the actuari al

tabl es” and stated that “The paradi gm ‘unusual circunstance’ in
which nortality tables have not been enployed is the sinmltaneous
death of the transferor and transferee.” 1d. at 66 & n.6, 67.

| V. I nterpretation and Application

G ven the foregoing authority, we first consider whether the
princi pl es devel oped in sinmultaneous death situations arising
prior to the enactnent of section 7520 in 1988, see Technical and
M scel | aneous Revenue Act of 1988, Pub. L. 100-647, 102 Stat.
3342, retain their validity under the current statutory and
regul atory reginme. |If so, we nust then decide whether the case

at bar is to be treated as a sinultaneous death situation.
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The regul ations issued under section 2013 have been anended
to reflect section 7520's enactnent, yet they continue to
expressly authorize use of “recognized valuation principles” in
valuing life estates. Sec. 20.2013-4(a), Estate Tax Regs. They
simlarly have retained the noninperative term®“see” to cite
provi sions dealing wth actuarial tables as an exanple of such
principles. 1d. Furthernore, one of the provisions so cited is
section 20.7520-3, Estate Tax Regs., which enunerates exceptions
to use of actuarial tables. Section 20.7520-3, Estate Tax Regs.,
in turn, was pronul gated under the explicit statutory grant of
authority in section 7520(b), stating that the section shall not
apply for purposes of “any other provision specified in
regul ations.” Section 20.7520-3(a)(9), Estate Tax Regs., then
i kewi se specifies that section 7520 shall not apply for purposes
of “Any other sections of the Internal Revenue Code to the extent
provi ded by the Internal Revenue Service in revenue rulings or
revenue procedures.” As effective in 1994, Rev. Rul. 80-80,
1980-1 C. B. 194, precluded use of valuation tables where death
was clearly immnent. W observe that such would frequently be
the case in the throes or aftermath of an airplane crash.

W also reject the estates’ contentions that, in order for
an exception to fall within the ternms of section 7520(b) and
section 20.7520-3(a)(9), Estate Tax Regs., the Conm ssioner is

required in all instances to specifically designate in the
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regul ation, revenue ruling, or revenue procedure the particul ar
section for purposes of which section 7520 does not apply. W do
not believe that the rel evant | anguage nust be read so narrowy,
as it is possible to indicate that valuation tables are
i nappl i cabl e for purposes of various Internal Revenue Code
sections in a given set of circunstances by enunciating general
rul es, without exhaustively listing such sections by nunber.
After all, legislative history regarding section 7520 states that
“the provision does not apply to interests valued with respect to
qualified plans or in other situations specified in Treasury
regulations.” H Conf. Rept. 100-1104 (Vol. I11), at 113 (1988),
1988-3 C. B. 603.

Mor eover, adm nistrative rulings and case | aw repeatedly
rejecting taxpayers’ attenpts to apply actuarial tables in the
context of common accidents and section 2013 credits existed at
the tinme section 7520 was enacted. In light of the facially
mani fest intent in section 7520(b) that exceptions to the
statute’s application be permtted, we have no basis for
concl udi ng that Congress neant to overrule this admnistrative
and judicial precedent. W are satisfied that the principles
therein remain valid, and we find the estates’ efforts to avoid

their inport through reliance on Estate of Mlendon v.
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Comm ssioner, 135 F. 3d 1017 (5th Cr. 1998), revg. and remandi ng

T.C. Meno. 1996-307, and section 20.7520-4, Estate Tax Regs., to
be m spl aced.

The decedent in Estate of McLendon v. Conm ssioner, supra at

1018- 1020, after havi ng been di agnosed with cancer, made a
transfer of property in trust and received in return an annuity
based on the actuarial tables for an individual of his age. He
di ed approximately 6 nonths later, and the Comm ssi oner
determ ned that the transferred property was to be included in
his estate under section 2036(a) as a transfer not for adequate
and full consideration. See id. at 1020-1021. The Court of
Appeals for the Fifth Grcuit held that the decedent was entitled
to follow Rev. Rul. 80-80, 1980-1 C B. 194, and concluded, as a
factual matter, that his death was not clearly immnent at the
time of the transfer. See id. at 1023, 1025. Use of actuari al
t abl es was accordi ngly deened proper. See id.

The estates quote the follow ng | anguage from Estate of

McLendon v. Conmi ssioner, supra at 1025, to support their

reliance on the transitional rules of section 20.7520-4(a),
Estate Tax Regs.: “Were the Comm ssioner has specifically
approved a val uation nethodol ogy, |ike the actuarial tables, in
his own revenue ruling, he will not be heard to fault a taxpayer
for taking advantage of the tax m nim zation opportunities

i nherent therein.”
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As previously indicated, section 20.7520-4(a), Estate Tax
Regs., states that, if the relevant valuation date is after Apri
30, 1989, and before June 10, 1994, executors may rely on Notice
89-24, 1989-1 C.B. 660, and Notice 89-60, 1989-1 C.B. 700, in
valuing transferred interests. However, in attenpting to
anal ogi ze their use of these Notices to the reliance on Rev. Rul.

80-80, 1980-1 C. B. 194, addressed in Estate of MLendon v.

Conm ssi oner, supra, the estates have failed to recogni ze a
critical distinction. Neither the regulation nor the referenced
Noti ces purport to deal with the substantive question of whether
actuarial tables are properly applied in the first instance. In
fact, Notice 89-24, 1989-1 C.B. 660, recites only that
“CGeneral ly, under section 7520, the value of an annuity, interest
for life or for a termof years, or remainder or reversionary
interest is determ ned under new tables that are to be prescribed
by the Secretary.” The regulation and Notices nerely authorize
executors to utilize a particular set of figures and fornul as,
different fromthose promulgated in the final regulations, in
performng the actuarial conputation. They do not provide any

st andards regardi ng whet her use of actuarial tables is the
appropriate val uati on nethodol ogy. Qher adm nistrative and
judicial rulings in place at the tinme the Notices were issued
dealt with this question, and the estates are not entitled to

ignore the principles established therein.
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Furthernore, in conparing Estate of Mlendon v.

Conmi ssi oner, supra, to the instant section 2013 case, we note

that the decision is not directly on point and nakes no attenpt
to distinguish or overrule the earlier decision by the Court of

Appeals for the Fifth Grcuit in Estate of Carter v. United

States, 921 F.2d 63 (5th Cr. 1991), which specifically anal yzed
avai lability of the section 2013 credit in the context of

si mul t aneous deat hs. Hence, Estate of MLendon v. Commi SSi oner,

supra, is inapposite and does not alter our conclusion that the
adm ni strative and judicial rulings addressing the relationship
bet ween common accidents and the section 2013 credit remain

vi abl e.

We therefore turn to the question of whether the matter
before us is to be treated as a sinmultaneous death situation.
The estates oppose any assunption that the Harrisons died
si mul taneously on the grounds that no facts establish they were
victinms of a conmmon disaster. W, however, are satisfied that
this case is sufficiently anal ogous to a simnultaneous death
scenario to render applicable principles related thereto.

As indi cated above, an underlying rationale for deem ng
valueless life estates transferred upon sinultaneous deaths is
that a wlling buyer with know edge of all relevant facts would
pay nothing for the interest. Here such a buyer woul d be aware

ei ther of an airplane crash and consequent near sinultaneous
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deaths or, at mninmum of sonme msfortune that |eft one or both
spouses stranded in an area apparently so renote that not even a
possi bl e crash site was found for many nonths. |In both
scenari os, we believe that a buyer so inforned would have
realized the high probability that any survival would be brief
and, accordingly, would have declined to pay anything for the
life estates at issue.

Mor eover, the record before us reflects probate orders and
death registrations presumng identical April 1, 1994, dates of
death and finding it “nore probable than not” that the Harrisons
died as a result of an aircraft crash en route to their
destination. In absence of any evidence that m ght suggest a
period of survival by either spouse, we find it incongruous to
accept the presuned April 1 dates of death for all other estate
tax purposes while at the sane tinme rejecting the rationale
underlyi ng such presunptions.

We hold that the Harrisons’ reciprocal |ife estates are not
appropriately valued on the basis of actuarial tables but instead
nmust be deenmed w t hout value. Consequently, the estates are not
entitled to credit for tax on prior transfers under section 2013.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




